







Imagine	a	 twenty-five-year-old	man.	 	He	graduated	 from	college,	
and	though	he	has	a	full-time	job,	he	decides	to	remain	on	his	parents’	
health	 insurance	plan.	 	He	begins	 to	 feel	 constantly	 anxious	with	 the	
stressors	that	come	with	living	independently,	paying	his	own	bills,	and	
working	 a	 new	 job.	 	 A	 colleague	 at	 work	 recommends	 that	 he	 see	 a	
therapist.	 	 Initially	hesitant	because	of	his	 family’s	historic	comments	
















to	 the	 doctor	 to	 get	 an	 abortion.	 	 Her	 health	 insurance	 covers	 the	
abortion,	 but	 because	 her	 husband	 is	 the	 policyholder,	 her	 husband	
receives	a	copy	of	the	bill	that	details	the	abortion.		He	is	furious.			
Imagine	 a	 sixteen-year-old	 female	 who	 has	 her	 first	 boyfriend.		
After	 a	 few	months	 of	 dating,	 she	 starts	 to	 feel	 a	 fever,	 fatigue,	 and	







doctor.	 	 She	 can	 fully	 consent	 to	 receive	 care	 without	 her	 parents’	





Act	 (HIPAA)	 Privacy	 Rule	 (Privacy	 Rule)	 provides	 some	 protections	
surrounding	 the	 release	 of	 medical	 information,	 the	 Rule	 contains	 a	








Congress	enhanced	patient	privacy	by	signing	 into	 law	HIPAA	 in	
1996,	 initially	aimed	at	 improving	 the	portability	and	renewability	of	
health	insurance	coverage	for	employees	between	jobs.3		This	included	
“administrative	 simplification”4	 provisions	 to	 improve	 the	 “efficiency	
and	effectiveness	of	the	nation’s	health	care	system.”5		Congress	seemed	
to	 recognize	 that	 people	 could	 not	 receive	 high-quality	 health	 care	
without	 ensuring	 the	 confidentiality	 of	 health	 information.	 	 Congress	
also	recognized	the	shift	from	doctors’	offices	keeping	medical	records	
on	hard	copies	 in	 locked	 filing	cabinets	 to	keeping	electronic	 records	
stored	in	health	networks	that	are	accessible	by	many	providers.6	
HIPAA	 directed	 the	 Department	 of	 Health	 and	 Human	 Services	










	 5	 Diane	 Kutzko	 et	 al.,	HIPAA	 in	 Real	 Time:	 Practical	 Implications	 of	 the	 Federal	
Privacy	Rule,	51	DRAKE	L.	REV.	403,	407	(2003)	(“The	Act	required	the	establishment	of	
unique	 health	 identifiers	 for	 employers,	 health	 plans,	 health	 care	 providers,	 and	
individuals.”).	













covered	 entities	 to	 follow.10	 	 States	 can	 increase	 privacy	 protections	
beyond	the	Privacy	Rule.11	 	The	Privacy	Rule’s	implementation	sought	
to	 strike	 a	 balance	 between	 allowing	 the	 release	 of	 personal	 health	
information	for	health	care	operations	and	protecting	the	privacy	rights	
of	individuals.	
The	 Privacy	 Rule	 tries	 to	 minimize	 the	 release	 of	 health	
information,	 but	 the	 idealized	 minimization	 does	 not	 extend	 to	
confidentiality	 for	 third-party	 billing	 operations.12	 	 As	 detailed	 in	 the	
examples	above,	even	if	patients	can	fully	consent	to	their	care,	health	
care	 providers	 can	 still	 release	 patients’	 health	 information	 to	
policyholders	 for	 health	 insurance	 billing	 purposes	 without	 getting	





disclosures	 of	 personally	 identifiable	 health	 information.	 	 Part	 III	
explains	 the	 dramatic	 ramifications	 of	 these	 holes,	 notably	 for	
vulnerable	plan	dependents.		Part	IV	details	states	that	have	attempted	
to	strengthen	the	Privacy	Rule,	noting	that	many	state	efforts	have	fallen	
short	 of	what	 is	 necessary	 to	 fill	 the	 holes	 in	 the	 Privacy	 Rule	while	
others	 offer	 potentially	 workable	 solutions.	 	 Part	 V	 introduces	 a	



















an	 increasingly	 complicated	health	 care	 system,	Congress	necessarily	
enacted	the	Privacy	Rule.14		The	national	trend	saw	a	shift	from	patients	
seeing	 one	 doctor	 to	 patients	 seeing	 many	 doctors	 and	 having	 their	
medical	 records	 in	more	 places	 than	 ever	 before.15	 	 One	 2002	 study	




also	 had	 growing	 concerns	 about	 the	 confidentiality	 of	 increasingly	
popular	electronic	mediums	to	store	medical	records.18		One	New	York	
Congresswoman	kept	her	medical	records,	which	indicated	depression	
and	 an	 attempted	 suicide,	 in	 an	 electronic	 format,	 and	hackers	 faxed	
them	 to	 a	 New	 York	 newspaper	 and	 television	 station	 during	 her	
campaign;	this	prompted	the	Congresswoman’s	public	statement	asking	
 
	 14	 Lawrence	 Gostin	 &	 James	 Hodge,	 Jr.,	 Personal	 Privacy	 and	 Common	 Goods:	 A	
Framework	for	Balancing	Under	the	National	Health	Information	Privacy	Rule,	86	MINN.	
L.	REV.	1439,	1439–40	(2002).	
	 15	 See	Proposed	Rule	on	the	Privacy	of	 Individually	 Identifiable	Health	Information:	
Hearing	Before	the	S.	Comm.	on	Health,	Educ.,	Labor,	&	Pensions,	106th	Cong.	2	(2002)	
(opening	statement	of	Sen.	 Jeffords,	Chairman,	S.	Comm.	on	Health,	Educ.,	Labor,	and	
Pensions)	(explaining	 the	“pathway	of	a	 typical	medical	record	 is	no	 longer	confined	










	 16	 Proposed	 Rule	 on	 the	 Privacy	 of	 Individually	 Identifiable	 Health	 Information:		
Hearing	Before	the	S.	Comm.	on	Health,	Educ.,	Labor,	and	Pensions,	106th	Cong.	2	(2002).	
	 17	 Kutzko	et	al.,	supra	note	5,	at	409.	
	 18	 Hearing	 on	 H.R.	 1281,	 War	 Crimes	 Disclosure	 Act,	 Health	 Information	 Privacy	
Protection	Act,	and	S.	1090,	Electronic	Freedom	of	Information	Improvement	Act	of	1995	
Before	the	Subcomm.	on	Gov’t	Mgmt.,	Info.,	and	Tech.	of	the	H.	Comm.	on	Gov’t	Reform	and	
Oversight,	 104th	 Cong.	 113	 (1996)	 (statement	 of	 Janlori	 Goldman,	 Deputy	 Director,	
Center	for	Democracy	and	Technology)	(explaining	that	“[t]he	public	will	not	have	trust	













protected	 health	 information	 (PHI)	 except	 as	 permitted	 under	 the	
Privacy	 Rule.24	 	 The	 Privacy	 Rule	 permits	 covered	 entities	 to	 use	 or	
disclose	 PHI	 for	 payment	 purposes,	 so	 health	 insurers	 receive	 PHI	
without	prior	patient	consent.25	
PHI	 refers	 to	 individually	 identifiable	 health	 information	 that	 is	
transmitted	 by	 electronic	 media,	 maintained	 in	 electronic	 media,	 or	
transmitted	or	maintained	in	any	other	form	or	medium.26		Individually	





The	 Privacy	 Rule	 allows	 individuals	 to	 access	 their	 health	
information,	request	to	amend	certain	health	information,	and	obtain	a	




















basic	national	privacy	standards	 .	.	.	 [and]	sets	a	 floor	of	ground	rules	 for	health	care	
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there	 is	 a	 low	 probability	 that	 PHI	 has	 been	 compromised	
based	upon	a	four-part	risk	assessment	that	considers:	(1)	the	
nature	 and	 extent	 of	 the	 PHI	 involved	 .	.	.	 ;	 (2)	 the	
unauthorized	 person	 who	 used	 the	 PHI	 or	 to	 whom	 the	
disclosure	was	made;	 (3)	 whether	 the	 PHI	was	 actually	 .	.	.	
viewed;	and	(4)	the	extent	to	which	the	risk	to	PHI	has	been	
mitigated.36			
























	 36	 Id.	 at	 189–90.	 	 If	 there	 is	 not	 a	 low	 probability	 that	 the	 covered	 entity	 has		







Although	 Congress	 enacted	 the	 Privacy	 Rule	 to	 provide	 greater	
privacy	 protections—and	 it	 did	 provide	 greater	 privacy	 protections	




an	 abortion,	 and	 the	 sixteen-year-old	 minor	 can	 consent	 to	 sexually	
transmitted	disease	treatment.		These	three	facially	different	examples	




entity	 to	 disclose	 PHI	 for	 its	 payment	 purposes,	 regardless	 of	 that	




that	occurs	when	 insurers	 communicate	 services	 rendered	under	 the	
health	 insurance	 policy	 to	 policyholders	 through	 an	 explanation	 of	
benefits	 (EOB).	 40	 	 An	 EOB	 is	 a	 comprehensive	 “document	 members	
receive	after	they	see	a	physician	or	other	health	care	professional”	that	
shows	 “patient	 payment	 information	 for	members	 and	 their	 covered	
family	 in	a	single	statement.”41	 	A	policyholder	with	a	private	 insurer	
 
	 37	 Id.	at	189;	45	C.F.R.	§	164.506	(2021).		OCR	punishes	breaches	of	PHI	both	civilly,	






DEPENDENTS:	 A	 REVIEW	 OF	 STATE	 LAWS	 AND	 POLICIES	 9–10	 (2012)	 [hereinafter	
CONFIDENTIALITY	 FOR	 INDIVIDUALS]	 (finding	 current	 insurance	 billing	 practices	 includes	
sending	EOBs	whenever	a	health	care	provider	bills	for	care	under	the	policy).	

















transparency	 in	 billing	 practices	 by	 allowing	 policyholders	 to	 verify	
receipt	of	services	and	to	see	remaining	balances	from	all	dependents	
on	their	policy,	including	plan	dependents	who	can	consent	to	services	
without	 the	 policyholder.45	 	 Insurers	 know	 that	 EOBs	 sent	 to	
policyholders	 reveal	 the	PHI	 of	 all	 persons	 covered	under	 the	policy,	
including	“information	for	members	and	their	covered	family	in	a	single	
statement.”46		Since	the	Privacy	Rule	does	not	extend	to	the	arena	of	EOB	





hypothetical	 plan	 dependents	 in	 the	 introduction	 show	 how	 current	
insurance	practices	create	tension	between	the	right	of	the	policyholder	




	 42	 CONFIDENTIALITY	FOR	 INDIVIDUALS,	 supra	note	40,	 at	9–10;	 see	Understanding	Your		
Explanation	of	Benefits	 (EOB),	CIGNA	(July	2018),	https://www.cigna.com/individuals-





	 45	 Id.;	 FIELDS	 ET	 AL.,	 supra	 note	 41,	 at	 2.	 	 Insurers	 use	 EOBs	 to	 provide	 “a	
straightforward	way	to	[see]	claims	information	.	.	.	[and]	use	[it]	in	tracking	health	care	
services	or	expenditures.”		Horizon’s	Explanation	of	Benefits,	supra	note	41.	
	 46	 Horizon’s	 Explanation	 of	 Benefits,	 supra	 note	 41;	 see	 also	 Understanding	 Your		
Explanation	of	Benefits	 (EOB),	CIGNA	(July	2018),	https://www.cigna.com/individuals-
families/understanding-insurance/explanation-of-benefits;	Understanding	your	Expla-
nation	 of	 Benefits,	 AETNA	 (Nov.	 2016),	https://member.aetna.com/memberSecure/as-
sets/pdfs/CS01125_final.pdf.	
	 47	 See	 45	 C.F.R.	 §	 164.506(c)(1)	 (2021)	 (“A	 covered	 entity	 may	 use	 or	 disclose	
protected	 health	 information	 for	 its	 own	 treatment,	 payment	 or	 health	 care	
operations.”).	





Plan	 dependents,	 who	 choose	 to	 use	 insurance	 and	 are	 legally	
authorized	to	consent	to	their	own	care,	can	request	insurers	keep	their	
PHI	 confidential	 on	 their	 health	 insurance	 bills.49	 	 The	 Privacy	 Rule,	
however,	does	not	require	health	care	providers	to	honor	this	request	
unless	 the	patient	pays	 for	 the	 full	 cost	of	 treatment	 in	 cash,	 thereby	
bypassing	the	provider’s	submission	to	the	health	insurer	altogether.50		
Maybe	the	sixteen-year-old	minor	does	not	have	enough	money	to	pay	





uses	 health	 insurance	 to	 pay	 the	 medical	 bill,	 the	 Privacy	 Rule’s	
confidentiality	 provisions	 fail	 to	 protect	 the	 plan	 dependent,	 and	 the	
insurer	will	reveal	the	PHI	included	in	an	EOB	to	the	policyholder.51	
Patients	may	 request	 that	 the	 health	 plan	 communicate	 directly	
with	 the	 patient,	 not	 the	 policyholder.52	 	 But	 the	 Privacy	 Rule	 only	
mandates	health	plans	 comply	with	 reasonable	 requests	 to	do	 so	 if	 a	
patient	 states	 the	 disclosure	 of	 any	 or	 all	 of	 the	 patient’s	 PHI	 could	
endanger	 the	 individual.53	 	 The	 Privacy	 Rule	 does	 not	 define	
“reasonable”	or	“endanger”	in	this	context,54	meaning	these	terms	are	
open	to	interpretation—interpretation	by	plan	dependents,	health	care	
providers,	 insurers,	 or	 policyholders.	 	 Without	 proper	 definitions,	
patients	 may	 struggle	 to	 submit	 properly	 a	 “reasonable”	 request	
explaining	 they	 feel	 “endangered”	 that	 passes	 muster	 under	 varying	
subjective	definitions.	 	A	 failure	 to	meet	ambiguous	definitions	under	
the	Privacy	Rule	can	hinder	the	ability	of	plan	dependents	to	keep	their	
PHI	confidential.	
Like	private	health	 insurers,	Medicaid	has	 similar	 confidentiality	




















of	 federally	 regulated	Medicaid	do	not	provide	greater	protections	 to	
plan	dependents	like	the	twenty-five-year-old	man,	the	thirty-five-year-
old	married	woman,	or	to	the	sixteen-year-old	minor.	
Additionally,	 the	 federal	 government	 requires	 Medicaid	 to	 be	 a	
payer	of	last	resort,	meaning	states	must	collect	money	from	third-party	
payers	before	collecting	from	Medicaid.58		Since	states	must	determine	
if	 those	 receiving	 Medicaid	 simultaneously	 have	 other	 types	 of	
insurance,	 states	 may	 incidentally	 notify	 private	 insurance	
policyholders	 of	 plan	 dependents’	 healthcare	 even	 before	 the	 annual	
EOB—thereby	 disallowing	 Medicaid	 to	 give	 plan	 dependents	 more	
privacy	 than	 private	 insurance.59	 	 Medicaid	 does	 have	 a	 “good-cause	







































The	 gaps	 in	 the	 Privacy	 Rule’s	 confidentiality	 will	 impact	 plan	
dependents	 because	 policyholders	 receive	 insurance	 EOBs	 revealing	
plan	 dependents’	 PHI.62	 	 Normal	 billing	 practices	 will	 expose	 plan	
dependents’	PHI	to	policyholders	without	the	plan	dependents’	explicit	
consent.63	 	The	inability	to	receive	completely	confidential	health	care	
services	 will	 disproportionately	 impact	 how	 adolescents,64	 young	
adults,65	and	adult	spouses66	seek	health	care.		The	lack	of	confidential	












ON	 CONFIDENTIAL	 HEALTH	 SERVICES	 FOR	 ADOLESCENTS	 7	 (2005)	 [hereinafter	 POLICY	
COMPENDIUM	ON	CONFIDENTIAL	HEALTH	SERVICES	FOR	ADOLESCENTS].	




















fifty	 states	 “allow	 minors	 to	 consent	 to	 testing	 and	 treatment	 for	
STDs.”70	 	Twenty-five	states	allow	minors	 to	consent	 to	contraceptive	
services.71		Twenty	states	allow	minors	“to	consent	to	outpatient	mental	
health	 services.”72	 	 A	 small	 minority	 of	 states	 even	 allow	 minors	 to	
consent	to	certain	vaccines.73		Research	suggests	adolescents,	especially	








the	 right	 and	 responsibility	 to	 make	 health	 care	 decisions	 for	 their	
minor	 child.”75	 	 Some	 people	 assume	 parents	 are	 more	 apt	 to	 make	
health	care	decisions	on	behalf	of	 their	children	“on	 the	presumption	








210/4	 (2012)	 (explaining	 that	 so	 long	as	 the	minor	 is	 twelve	years	old	or	older,	 the	
minor	can	consent	to	treatment	for	sexually	transmitted	diseases	and	drug	or	alcohol	
abuse);	 N.C.	 GEN.	 STAT.	 §	 90-21.5(a)	 (2012)	 (stating	 any	 minor	 can	 give	 consent	 to	
treatment	for	“(i)	venereal	diseases	.	.	.	(iii)	abuse	of	controlled	substances	or	alcohol,	
and	 (iv)	 emotional	 disturbance”);	 MONT.	CODE	ANN.	 §	 41-1-402(c)	 (2012)	 (stating	 “a	
minor	 who	 professes	 or	 is	 found	 to	 be	 pregnant	 or	 afflicted	 with	 any	 reportable	
communicable	 disease	 .	.	.	 or	 drug	 and	 substance	 abuse”	 can	 consent	 to	 health	 care	






	 73	 See	 UTAH	 CODE	 ANN.	 §	 26-10-9	 (2012)	 (explaining	 a	 minor	 can	 consent	 to	
“vaccinations	 against	 epidemic	 infections	 and	 communicable	diseases”).	 	But	 see	 S.B.	
3835,	 218th	 Leg.	 (N.J.	 2019),	 https://www.njleg.state.nj.us/2018/Bills/S4000/3835_
I1.HTM	(denying	a	proposed	New	Jersey	law	that	would	allow	minors	fourteen	years	old	








consensus	 that	 minors	 can	 consent	 to	 reproductive	 care	 and	 those	
health	services	deemed	sensitive	without	a	parent.77		Since	the	trend	is	
moving	towards	allowing	minors	to	consent	to	more	services	without	a	
parent,	 	allowing	minors	 to	consent	 to	services	without	also	allowing	
them	to	receive	confidential	services	seems	problematic.	





request	 is	 reasonable	 under	 the	 circumstances	 or	 that	 notifying	 the	
policyholder	 will	 endanger	 the	 minor.79	 	 The	 Privacy	 Rule	 does	 not	
define	 “reasonable”	 or	 “endanger.”80	 	 Additional	 protections	 defer	 to	
state-specific	 law.81	 	Minors	must	 understand	 and	 inform	 themselves	
about	 the	 distinction	 between	 the	 ability	 to	 consent	 to	 treatment	
through	 a	 confidential	 physician-patient	 relationship	 and	 when	 the	
provider	will	abrogate	this	confidentiality	for	payment	purposes.	82	
A	 minor’s	 fear	 of	 lack	 of	 confidential	 health	 services	 and	
policyholders	learning	about	the	minor’s	diagnosis	and	treatment	may	




health	 care	 received”	 because	 minors	 do	 not	 disclose	 all	 of	 their	
questions	and	relevant	information	to	the	health	care	providers.85		The	
 



















Society	 of	 Adolescent	 Medicine,	 35	 J.	 ADOLESCENT	 HEALTH	 160,	 162	 (2004),	 https://
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interviewed	 health	 care	 providers	 who	 work	 with	 adolescents	 and	
explained	 that	 minors	 “tend	 to	 underutilize	 health	 care	 services”	
because	 of	 confidentiality.86	 	 One	 study	 indicated	 that	 35	 percent	 of	
middle	school	and	high	school	students	cited	the	reason	for	not	seeking	
health	 care	 as	 “not	wanting	 to	 tell	 their	 parents,”	who	 are	 likely	 the	
policyholder.	87	




having	 those	 awkward	 conversations	 with	 parents.89	 	 He	 noted	 that	
“[t]here	are	going	to	be	parents	that	are	going	to	look	at	their	kid	at	the	
dinner	 table	 and	 say,	 ‘What’s	 going	 on?	 	Why	were	 you	 going	 to	 the	
doctor?’	 	 I	 think	that	puts	the	kid	 in	a	tough	position.”90	 	Professional	
medical	 institutions	 like	 the	 American	 Academy	 of	 Pediatrics,	 the	
American	 Academy	 of	 Family	 Physicians,	 the	 American	 College	 of	
Obstetricians	 and	 Gynecologists,	 and	 the	 Society	 for	 Adolescent	
Medicine	oppose	legislation	that	will	undermine	federal	guarantees	of	
confidentiality	 for	 adolescents	 receiving	 health	 care	 services.91	 	 The	
Privacy	 Rule,	 however,	 already	 undermines	 confidentiality	 by	 not	
guaranteeing	confidential	payment	opportunities.		With	lacking	federal	
legislation,	the	burden	may	then	shift	to	health	care	plans	and	providers	






















remain	 on	 their	 parents’	 health	 insurance	 plans	 and	 increased	 the	
number	of	adults	in	this	age	group	that	have	health	insurance.94		In	2009,	
one	year	before	Congress	enacted	the	ACA,	fifteen	million	adults	aged	
eighteen	to	twenty-five	were	 insured—one-third	of	 the	people	 in	 this	
age	 group.95	 	 As	 a	 result	 of	 the	 ACA,	 the	 Department	 of	 Health	 and	
Human	 Services	 estimates	 that	 by	 2016,	 6.1	 million	 adults	 under	
twenty-six	gained	health	insurance.96	
Before	 Congress	 enacted	 the	 ACA,	 thirty-seven	 states	 allowed	
young	adults	to	remain	on	their	parents’	health	plans	with	varying	age	
limitations	and	qualifications.97	 	The	ACA,	like	the	Privacy	Rule,	sets	a	
floor	 that	 states	 must	 follow.98	 	 States	 can	 expand	 upon	 these	









	 95	 ABIGAIL	 ENGLISH	 &	M.	 JANE	 PARK,	 CTR.	 FOR	 ADOLESCENT	 HEALTH	 &	 THE	 LAW,	 NAT’L	
ADOLESCENT	&	YOUNG	ADULT	HEALTH	INFO.	CTR.,	ACCESS	TO	HEALTH	CARE	FOR	YOUNG	ADULTS:	THE	
AFFORDABLE	CARE	ACT	IS	MAKING	A	DIFFERENCE	1	(2012)	[hereinafter	ACCESS	TO	HEALTH	CARE].	




WEST’S	F.S.A.	§	627.6562	(2021);	N.J.	REV.	 STAT.	 §	17B:27-30.5	(2013);	N.Y.	 INS.	LAW	§	



















to	receive	medical	services.102	 	Even	 if	 the	plan	dependent	 is	an	adult	
who	 can	 fully	 consent	 to	 health	 care,	 communications	 from	 health	
insurers,	nonetheless,	go	through	the	policyholder.103		This	breaches	the	





confidentiality	 within	 the	 context	 of	 EOBs	 remains	 critical	 for	 many	
dependents	 in	 need	 of	 confidential	 health	 services.”104	 	 These	 young	
adults	exceed	the	age	of	majority	and	as	such	can	give	full	consent	to	
their	health	care.		The	Privacy	Rule	should	then	entitle	them	to	the	same	
level	 of	 confidentiality	 as	 adults	who	 are	 not	 plan	 dependents.	 	 “The	
breaches	of	confidentiality	that	occur	through	the	billing	and	insurance	
claims	 process	 have	 potentially	 serious	 consequences	 because	
protecting	confidentiality	for	.	.	.	young	adults	is	critical	to	encouraging	
those	 individuals	 to	 access	 health	 care	 needed	 to	 prevent	 negative	





for	 minors	 and	 young	 adults	 who	 are	 plan	 dependents,	 spouses	
experience	 a	 similar	 hole	 in	 confidentiality	 protection.	 	 This	 gap	 in	
spousal	confidentiality	disproportionately	affects	women.106		The	Kaiser	
Family	Foundation	conducted	a	study	that	indicates	24	percent	of	adult	
women	 are	 insured	 as	 a	 dependent	 on	 their	 spouse’s	 insurance	 plan	















want	 to	 receive	medical	 care	 completely	 confidential	 from	 the	 other	
spouse.	
An	adult	spouse,	similar	to	young	adults	and	minors	with	certain	
services,	 can	 fully	 consent	 to	 medical	 treatment	 simply	 by	 virtue	 of	
exceeding	the	age	of	majority.		Yet,	the	health	insurer	will	still	send	EOBs	
to	 the	 policyholder,	 leaving	 the	 spouse	 plan	 dependent	 with	 lacking	
confidentiality.108	 	 The	 inability	 for	 a	 woman	 to	 receive	 confidential	
health	services	when	on	her	spouse’s	insurance	policy	poses	a	threat	to	
women’s	safety,	notably	 if	an	abusive	spouse	discovers	that	the	other	
spouse	 disclosed	 intimate	 partner	 violence	 (IPV)	 to	 a	 health	 care	
provider.109		Women	who	have	experienced	IPV	“often	pay	out	of	pocket	
[instead	of	using	 insurance]	out	of	 fear	that	their	abuser	will	 find	out	




purposes,	 “women	 and	 IPV	 survivors	will	 have	 to	 disproportionately	





the	U.S.	Supreme	Court	even	said,	 “[n]o	union	 is	more	profound	 than	
marriage	.	.	.	.”114		Since	society	seems	to	hold	marriage	as	a	sacred	union	
between	 two	 people	 “who	 make	 a	 permanent	 and	 exclusive	
commitment	 to	 each	 other,”115	 people	 may	 also	 see	 marriage	 as	 an	
inherent	waiver	of	medical	confidentiality.		But	to	equate	marriage	with	





















the	 charges	 on	 the	 policy,	 and	 the	 plan	 dependent’s	 right	 to	 receive	
completely	confidential	services.116	
D.		The	Impact	of	the	Privacy	Rule	on	Health	
The	Privacy	Rule’s	 gaps	 in	 confidentiality	 coverage	do	not	 allow	
plan	 dependents	 to	 secure	 completely	 confidential	 health	 services,	
notably	 for	minors,	young	adults,	and	spouses,	but	 the	Privacy	Rule’s	
gaps	 also	 seem	 disproportionately	 to	 impact	 specific	 types	 of	 health	
care.	 	This	section	discusses	the	Privacy	Rule’s	impact	on	two	notable	







over	 thirty	 who	 used	 contraceptive	 services	 in	 2002	 used	 their	
insurance	 to	 pay	 for	 those	 services,	 while	 76	 percent	 of	 privately	
insured	 women	 in	 their	 early	 twenties	 and	 68	 percent	 of	 privately	
insured	teens	used	their	insurance	to	pay	for	contraceptive	services.119		






Congress	 recognized	 the	 special	 need	 for	 confidentiality	 with	
regard	 to	 family	 planning	 services	 and	 enacted	 Title	 X	 of	 the	 Public	

















intended	 as	 a	 “safety	 net”	 for	 low-income	 people	 who	 do	 not	 have	
another	source	of	health	care	coverage	like	private	health	insurance	or	
Medicaid	 to	afford	 family	planning	services.123	 	Title	X	can	also	assist	
women	 who	 are	 reluctant	 to	 use	 their	 insurance	 for	 fear	 the	







services.	 	 The	 confidentiality	 regulations	 in	 Title	 X	 are	 “among	 the	
strongest	 in	 federal	 or	 state	 law,”	 though	 they	 only	 apply	 to	 family	
planning	services.126	 	 “[T]he	ethical	commitment	to	protecting	patient	
privacy	is	firmly	embedded	in	the	policies	and	practices	of	providers	of	






if	 the	 third-party	 “is	 authorized	 or	 legally	 obligated	 to	 pay	 for	
services.”130	 	 Therefore,	 Title	 X	 providers	 face	 pressure	 to	 bill	 third	
parties,	not	only	because	Title	X	statutorily	requires	them	to	do	so	when	
feasible	 but	 also	 because	 of	 limited	 federal	 grant	 funding.131		
 
	 122	 JULIA	 STRASSER	 ET	 AL.,	 JACOBS	 INST.	 OF	 WOMEN’S	 HEALTH,	 LONG-ACTING	 REVERSIBLE	
CONTRACEPTION	1,	27	(2016).	
	 123	 Id.	
















Nonetheless,	 providers	 acknowledge	 the	 privileges	 and	 benefits	 that	
come	with	Title	X	confidentiality.	 	In	one	survey,	62	percent	of	Title	X	
funded	 providers	 said	 they	 “do	 not	 send	 bills	 at	 all	 for	 patients	who	
request	confidentiality.”132		Instead,	providers	reject	Title	X’s	statutory	





acknowledge	 the	 need	 and	 benefit	 of	 keeping	 these	 reproductive	
services	 confidential	 but	 still	 feel	 the	 obligation	 to	 use	 a	 patient’s	
insurance	 for	 needed	 funds.	 	 The	 National	 Prevention,	 Health	
Promotion,	and	Public	Health	Council	called	on	health	systems,	insurers,	






or	 forgo	 treatment	 put	 themselves	 at	 risk	 for	 severe	 health	
complications.135	 	 Numerous	 health	 organizations	 like	 the	 American	
Academy	 of	 Pediatrics,	 American	 Academy	 of	 Family	 Physicians,	
American	 Academy	 of	 Child	 &	 Adolescent	 Psychiatry,	 the	 Society	 for	
Adolescent	Health	and	Medicine,	the	American	College	of	Obstetricians	
and	Gynecologists,	and	the	American	Medical	Association,	have	adopted	

























pay	 with	 cash,	 especially	 when	 clinics	 and	 providers	 do	 not	 have	
adequate	grant	funds	to	cover	these	services.139	
IV.		STATE	SOLUTIONS	








Even	 with	 the	 apparent	 liberty	 states	 have	 to	 create	 new	
protections,	a	majority	of	states	still	require	health	care	providers	to	bill	
insurance	 companies	 and	 to	detail	 the	 treatment	 the	plan	dependent	
received,	 the	 provider,	 and	 the	 co-payment,	 which	 the	 insurer	 will	
ultimately	reveal	to	the	policyholder.143		A	minority	of	states	have	used	













(Federal	 law	 preempts	 state	 law	when:	 “(1)	 A	 covered	 entity	 or	 business	 associate	
would	find	it	impossible	to	comply	with	both	State	and	Federal	requirements;	or	(2)	The	
provision	 of	 State	 law	 stands	 as	 an	 obstacle	 to	 the	 accomplishment	 of	 the	 [Privacy	
Rule]”).			
	 143	 CONFIDENTIALITY	FOR	INDIVIDUALS,	supra	note	40,	at	6	(“[E]ach	state	has	a	department	
of	 insurance	 that	 is	 charged,	 in	 part,	 with	 protecting	 consumers	 and	 regulating	 the		
business	of	insurance	within	its	borders.”).	
	 144	 Id.	at	9–16	(“Significant	variations	occur	among	the	states	in	terms	of	the	topics	






for	 Individuals	 Insured	 as	 Dependents:	 A	 Review	 of	 State	 Laws	 and	
Policies,	the	authors	indicated	EOBs	are	the	most	“ubiquitous”	elements	




the	 amount	 covered	 by	 insurance,	 the	 amount	 not	 covered,	 and	 the	
policyholder’s	outstanding	financial	responsibility.146		States	have	taken	
strides	 to	depart	 from	the	practice	of	 sending	EOBs	 for	every	service	
rendered.	




the	 policyholder’s	 account	 and	when	 the	 insurer	 denies	 the	 claim.148		
Still,	the	New	York	law	provides	more	protection	for	plan	dependents	
who	have	the	means	to	pay	for	their	health	care	without	the	help	of	a	
health	 insurer.149	 	But	 the	 law	only	does	not	require	 insurers	 to	 send	
EOBs.150	 	 Insurers	 still	 have	 the	 discretion	 to	 send	 EOBs	 to	 the	
policyholder	 and	 policyholders	 can	 request	 the	 insurer	 send	 the	
























between	 aiming	 to	 achieve	 the	 very	 reasons	 insurers	 send	 EOBs	 to	
policyholders—to	 prevent	 fraud	 and	 promote	 transparency—with	





seem	 to	 weigh	 in	 favor	 of	 the	 policyholder’s	 interest	 in	 transparent	
policy	 usage.	 	 This	 eliminates	 plan	 dependents’	 ability	 to	 receive	
confidential	health	services.	
A	 proposed	 law	 in	 Massachusetts	 follows	 New	 York’s	 suit	 and	
indicates	insurers	should	not	send	EOBs	when	the	policyholder	has	no	
balance	due.157		Unlike	New	York,	Massachusetts’	proposed	law	does	not	
have	a	provision	 that	 explicitly	 allows	 the	policyholder	 to	 request	 an	
EOB	when	the	plan	dependent	has	no	outstanding	financial	liability.158		
While	 it	 is	 possible	 the	 absence	 of	 an	 explicit	 provision	 preventing	
insurers	from	sending	EOBs	implicitly	allows	insurers	to	send	them,	the	
absence	 of	 such	 provision	 seems	 more	 likely	 to	 indicate	 that	 the	
Massachusetts	 proposal	 tips	 the	 scales	 to	 favor	 plan	 dependent	




balance.160	 	 Rhode	 Island	 strongly	 weighs	 in	 favor	 of	 promoting	
transparency	for	the	policyholder	while	eliminating	the	opportunity	for	























The	 laws	 discussed	 in	 the	 previous	 section	 mandate	 aspects	 of	
insurance	billing	practices,	meaning	the	insurer	does	not	have	to	notify	
the	policyholder	or	plan	dependent	before	sending	EOBs	that	 include	
PHI.	 	 Plan	 dependents	 do	 have	 a	 level	 of	 autonomy	 outside	 of	 these	
mandates	because	 they	can	affirmatively	 request	 that	 the	health	care	





by	 the	 subscriber	 or	 enrollee.”161	 	 States	 have	 made	 strides	 toward	
allowing	patients	to	request	confidential	communications,	and	in	those	
strides,	 states	 seem	 to	 account	 and	 weigh	 the	 interests	 of	 plan	
dependents	 wanting	 confidentiality	 and	 policyholders	 wanting	
transparency.162	
California	 implemented	 laws	 to	 strengthen	 the	 Privacy	 Rule	 by	
allowing	 minors	 and	 adults	 to	 request	 confidential	 communications	
from	their	health	plan.163	 	The	California	law	gives	health	insurers	the	
option	 to	 require	 the	plan	dependent	make	 the	 request	 in	writing	or	
electronically.164	 	 Additionally,	 the	 law	only	 requires	 insurers	 comply	
with	 the	 plan	 dependents’	 request	 when	 the	 patient	 is	 receiving	
sensitive	 services	 or	 the	 patient’s	 claim	 revealing	 such	 services	 will	
endanger	 the	 patient.165	 	 California	 defines	 “sensitive	 services”	 as	
pregnancy,	 family	 planning,	 abortion,	 STDs,	 HIV,	 reportable	 disease,	
sexual	 assault,	 outpatient	 mental	 health,	 and	 drug	 and	 alcohol	
problems.166	 	California	defines	“endanger”	 to	mean	the	subscriber	or	
enrollee	 fears	 that	disclosure	of	his	or	her	medical	 information	could	
subject	 the	 subscriber	 or	 enrollee	 to	 harassment	 or	 abuse.167	 	 By	















deems	 sensitive,	 California	 also	 seems	 to	 give	weight	 to	 policyholder	
transparency.			
Maryland,	 like	California,	requires	insurers	to	honor	requests	for	
confidential	 communications	 from	 all	 individuals	 obtaining	 sensitive	
services.168		Maryland	passed	this	Senate	bill	to	expand	confidentiality	




surge	 of	 adults	 as	 plan	 dependents	 but	 stopped	 short	 of	 allowing	
completely	 confidential	 services	 without	 an	 affirmative	 request	 for	
confidential	sensitive	services.170			
An	 Oregon	 law	 goes	 further	 to	 “permit	 any	 enrollee	 to	 submit	
confidential	communications	request”	without	 limiting	these	requests	
to	“sensitive	services”	or	 to	 feeling	“endanger[ed]”	 like	California	and	
Maryland.171	 	 This	 law	 requires	 insurers	 send	 communications	 to	 the	
plan	dependent	upon	any	request,	effectively	eliminating	the	insurer’s	
discretion	 to	send	EOBs	when	requested.172	 	The	plan	dependent	still	
must	 fill	out	a	 form	and	make	 this	 request,	but	 the	Oregon	 law	helps	
overcome	the	barrier	of	formulating	a	reason	to	make	that	request.173		
Oregon’s	 law	 further	 requires	 the	 Department	 of	 Consumer	 and	
Business	 Services	 to	 create	 a	 clear	 and	 easy	 to	 understand	 form	 to	
submit	to	a	carrier	or	third-party	administrator	to	make	the	requests	for	
confidentiality.174			
Colorado	 takes	 the	 efforts	 of	Maryland,	 California,	 and	Oregon	 a	
step	further	by	requiring	health	plans	to	get	the	adult	plan	dependent’s	
consent	before	 releasing	 any	 information	 to	 the	policyholder.175	 	 The	
insurer	does	not	have	to	deem	these	services	“sensitive,”	rather	the	law	












	 174	 Id.	 	 The	 form,	 at	minimum,	must	 inform	 the	 plan	 dependent	 of	 the	 option	 to		






tips	 the	 scale	 heavily	 to	 favor	 plan	 dependent	 autonomy	 over	
policyholder	transparency.	
C.		State	Regulation	for	Minors’	Requests	for	Confidentiality	
States	 have	 also	 created	 legislation	 that	 directly	 affects	 minors’	
ability	 to	 request	 confidential	 health	 services.177	 	 Hawaii	 tried	 to	
preserve	 the	 confidentiality	 of	minors	by	passing	 a	 law	 that	 requires	
providers	to	inform	the	insurer	when	minors	request	their	visit	remain	
confidential.178	 	The	 insurer	 then	may	 require	 the	minor	 to	make	 the	
request	 in	 writing	 and	 contain	 a	 statement	 that	 “the	 information	 to	
which	 the	request	pertains	could	endanger	 the	minor.”179	 	The	minor	




issue	 about	 the	 minor’s	 autonomy	 as	 a	 plan	 dependent	 and	 the	
policyholder’s	 interest	 in	 seeing	 the	 full	 extent	 of	 claims	 under	 the	
policy.	 	 Hawaii	 achieves	 a	 balance	 by	 allowing	 the	minor	 to	 make	 a	
request	 while	 limiting	 those	 requests	 to	 the	 ill-defined	 term—
”endanger.”	 	 Though	 Hawaii	 makes	 efforts	 to	 include	 minors	 in	 the	
enhancement	 of	 the	Privacy	Rule,	 a	 better	 standard	would	 allow	any	
consenting	minor	 to	 request	 health	 services	 remain	 confidential	 and	
require	the	insurer	to	comply	with	any	such	request.	
Washington	 addresses	minors	 directly	 by	 limiting	 insurers	 from	























Privacy	 Rule	 weighs	 in	 favor	 of	 patient	 autonomy,	 but	Washington’s	
legislation	 also	 balances	 policyholder	 transparency	 by	 making	 plan	
dependents	 climb	 the	 ambiguous	 barrier	 of	 showing	 their	 safety	 is	
jeopardized.	
D.		Alternatives	to	Current	Third-Party	Billing	Practices	
Colorado	 spearheads	 the	 state	 reform	 effort	 by	 requiring	 an	
insurer	to	obtain	consent	from	the	plan	dependent	before	releasing	any	
PHI	 to	 a	 policyholder,	 including	 through	 EOBs.184	 	 This	 extremely	
confidential	approach	prevents	insurers	from	communicating	with	the	






A	 modern	 solution	 is	 the	 use	 of	 increasing	 electronic	
communications,186	potentially	in	the	form	of	emails	and	text	messages.		
A	 Senior	 Attorney	 for	 the	National	 Center	 for	 Youth	 Law	 explains,	 “I	
think	 as	 we	 move	 more	 into	 electronic	 records	 and	 electronic	
communication,	 .	.	.	 [confidential	 communications]	will	 become	easier	
for	 both	 the	 insurers	 and	 for	 the	 consumers”	 by	 allowing	 the	 plan	
dependent	 to	 receive	 electronic	 EOB	 information	 independent	 of	 the	
policyholder	 and	 to	 ultimately	 receive	 completely	 confidential	 health	
care.187	
Though	 communicating	 solely	 with	 the	 plan	 dependent	 may	
increase	confidentiality,	this	practice	may	not	achieve	the	level	of	billing	
















governmental	 interest	 in	preventing	 fraud	may	also	weigh	 in	 favor	of	
the	policyholder	viewing	all	services	billed	on	the	policy.190	
Three	 states,	 New	 York,	Massachusetts,	 and	 California,	 tried	 de-
identifying	 information	on	EOBs	as	a	 compromise	between	providing	




the	 information	 to	 identify	 an	 individual.192	 	 To	 achieve	 de-identified	
information,	 the	 expert	 determination	 method	 uses	 someone	 with	
appropriate	knowledge	and	experience	to	render	 the	 information	not	
individually	 identifiable.193	 	 The	 safe	 harbor	 method	 eliminates	 all	
identifiable	 information	 like	 names,	 zip	 codes,	 dates,	 telephone	




Current	 Procedural	 Technology	 (CPT)	 numerically	 or	
alphanumerically	 codes	 medical	 services	 to	 help	 healthcare	
professionals	offer	a	uniform	method	by	 “streamlin[ing]	 reporting	 .	.	.	
[and]	increase[ing]	accuracy	and	efficiency.”195		CPT	codes	aim	to	create	
uniform	 standards	 “so	 that	 a	 diverse	 set	 of	 users	 can	 have	 common	
understanding	 across	 the	 clinical	 health	 care	 paradigm.”196	 	 Though	










	 195	 CPT	 Overview	 and	 Code	 Approval,	 AM.	 MED.	 ASS’N,	 https://www.ama-
assn.org/practice-management/cpt/cpt-overview-and-code-approval	(last	visited	Feb.	
14,	2021)	(“All	CPT	codes	are	five-digits	and	can	be	either	numeric	or	alphanumeric,	
depending	 on	 the	 category.”	 	 Category	 I	 numerally	 codes	 a	 procedure	 or	 service,	













Only	 applying	 these	 codes	 to	 sensitive	 services	 still	 leaves	 room	 for	
interpretation	 and	 subjectivity	 about	 what	 treatments	 insurers	 will	
reveal	on	the	EOB	versus	which	services	will	remain	confidential,	but	














all	 services,	 not	 just	 those	 services	 deemed	 sensitive	 or	 confidential.		
CPT	 codes	 allow	 policyholders	 to	 see	 all	 claims	 billed	 to	 their	 policy	
without	 revealing	 confidential	 plan	 dependent	 information.204	 	 Even	
with	CPT	codes,	de-identified	information	will	still	put	the	policyholder	
on	 notice	 that	 the	 insurer	 billed	 a	 service	 to	 the	 policy	 and	 general	
information	about	where	the	plan	dependent	sought	the	care,	but	it	will	
not	reveal	the	exact	type	of	treatment.		Depending	on	when	the	insurer	
sends	 the	 EOB,	 the	 policyholder	 can	 still	 estimate	when,	 where,	 and	
what	treatment	the	plan	dependent	received.		Nonetheless,	CPT	codes	
























In	California,	 a	 group	of	 advocates,	namely	 the	California	Family	
Health	 Council,	 the	 American	 Civil	 Liberties	 Union,	 and	 the	 National	
Center	for	Youth	Law,	created	a	website,	“My	Health	My	Info,”	that	has	a	
section	for	individuals	covered	on	someone	else’s	health	insurance.208		
This	 helps	 those	 individuals	 submit	 a	 confidential	 communications	
request.209	 	Within	one	year,	the	website	received	10,000	hits.210	 	The	
advocates	in	California	have	also	made	outreach	efforts	through	social	




Kate	 Hogan	 sponsored	 “An	 Act	 to	 Protect	 Access	 to	 Confidential	
Healthcare.”212	 	 Among	 other	 elements,	 it	 has	 provisions	 educating	
providers,	consumers,	hospitals,	community	health	centers,	physicians,	
and	other	licensed	health	care	professionals.213		Again,	the	emphasis	is	
on	 educating	 individuals	 about	 their	 rights	 to	 request	 confidential	
health	communications.	
In	New	York,	the	Erie	County	Department	of	Public	Health	wanted	
to	 increase	 chlamydia	 screenings,	 so	 they	 developed	 “tool	 kits”	 that	
included	 information	 for	 providers	 about	 discussing	 insurance	
procedures	 with	 adolescents,	 “choosing	 CPT	 codes	 that	 protect	

















service	 advocates	 to	 “galvanize	 support”	 for	 a	 policy	 that	 promotes	
confidential	billing	practices.215	
V.		PROPOSAL	
While	 states	 have	 made	 strides	 to	 enhance	 the	 Privacy	 Rule’s	
confidentiality	protections,	Congress	can	utilize	these	efforts	to	deliver	
national	 scale	 privacy	 reforms.	 State	 efforts	 provide	 Congress	with	 a	
menu	of	possibilities	and	practical	examples	of	strategies	that	proved	




to	 policyholders,	 California	 and	 Maryland	 allow	 plan	 dependents	 to	







services,	 requiring	 insurers	 to	 seek	minors’	 consent	 before	 releasing	
PHI	 may	 still	 seem	 odd.	 	 Hawaii	 and	 Washington	 account	 for	 that	
peculiarity	 by	 requiring	 insurers	 to	 obey	 a	 minor’s	 confidential	
communications	requests	with	a	proclamation	that	such	revelation	will	




















who	 simply	 receive	 care.	 	 Reforms	 like	 those	 in	 New	 York	 or	
Massachusetts,	where	the	insurer	will	not	send	an	EOB	when	the	plan	
dependent	 has	 an	 outstanding	 balance,220	 fail	 to	 account	 for	 the	
policyholder’s	 want	 for	 transparency.	 	 Apt	 solutions	 to	 bolster	 the	
Privacy	Rule’s	confidentiality	would	not	cease	sending	EOBs	altogether,	
but	would,	 like	states	have	begun	to	 implement,	 frame	and	 formulate	
insurance	 billing	 practices	 to	 protect	 the	 confidentiality	 of	 plan	
dependents.	
Increasing	 technological	 innovations	 present	 some	 modern	
solutions.	 	 A	 Senior	 Attorney	 for	 the	 National	 Center	 for	 Youth	 Law	
highlighted	 that	 plan	 dependents	 may	 not	 have	 a	 separate	 mailing	
address	 than	 that	 of	 their	 policyholder,221	 but	 electronic	
communications,	such	as	emailing	and	text	messaging,	may	overcome	
that	 barrier.	 	 The	 problem	 rests	 with	 policyholders’	 self-determined	
right	to	view	claims	billed	to	the	policy	for	which	they	pay.	
Congress	 could	 amend	 the	 Privacy	 Rule	 in	 an	 increasingly	
technology-savvy	world	to	create	CPT	codes	to	de-identify	PHI.		Health	
care	 providers	 are	 already	 using	 these	 CPT	 codes	 when	 billing	 the	
insurer,222	so	the	insurer	would	simply	need	to	transfer	these	codes	to	
EOBs.	 	 Northern	 California	 Kaiser	 Permanente	 has	 implemented	 this	
solution	 for	 confidential	 adolescent	 visits.223	 	 CPT	 codes	 would	 de-
identify	 plan	 dependent	 PHI	 and	 provide	 a	 greater	 level	 of	 plan	
dependent	confidentiality.	
The	hypothetical	plan	dependents,	taking	the	form	of	a	twenty-five-
year-old	man,	 a	married	woman,	 and	 a	minor,	may	 benefit	 from	 de-
identified	EOBs	because	the	policyholder	will	not	see	the	exact	care	the	
plan	 dependent	 sought.	 	 The	 twenty-five-year-old	 man	 may	 avoid	
ridicule	from	his	family	for	seeing	a	therapist.		The	married	woman	may	
avoid	the	wrath	of	her	husband	for	getting	an	abortion.		The	minor	may	
avoid	 feeling	 uncomfortable	 and	 nervous	 to	 seek	 the	 care	 she	 needs	
without	getting	in	trouble	with	her	parents.		But	the	EOBs	will	still	show	
the	 plan	 dependents	 received	 some	 type	 of	 care.	 	 The	 health	 care	
information	 may	 be	 de-identified,	 but	 the	 revelation	 that	 a	 plan	
dependent	sought	health	care	remains.	
Though	 CPT	 codes	 neglect	 to	 protect	 fully	 the	 plan	 dependent’s	
confidentiality,	 they	seem	to	strike	 the	 right	balance	between	patient	












The	 other	 barrier	 that	 remains	 is	 the	 willingness	 of	 insurers	 to	
transition	to	using	CPT	codes.	 	 Implementing	these	changes	will	pose	
challenges	 for	 insurers	 to	make	 the	 technological	 changes	 needed	 to	
redirect	 communications.	 	 The	 insurance	 companies	 would	 need	 to	
invest	 money	 and	 time	 developing	 a	 new	 reporting	 system,	 re-
programming	 their	 systems,	 and	 training	 their	 staff.224	 	 The	 Health	
Access	 and	 Promotion	 Coordinator	 from	 the	 Department	 of	 Public	
Health	 in	 Massachusetts	 said,	 “[w]e	 thought	 it	 was	 a	 great	 idea”	 to	
develop	 CPT	 codes	 to	 anonymize	 confidential	 services,	 but	 “the	
[insurance]	 carriers	 said	 it	 was	 an	 impossible	 mission.”225	 	 Insurers	







is	 the	 key	 to	 successfully	 implementing	 confidential	 health	
communications.		Nonetheless,	states	have	different	and	everchanging	
laws	that	make	widespread	education	outreaches	difficult.		If	Congress	
amended	 the	 Privacy	 Rule	 to	 communicate	 health	 information	 solely	
with	 the	 plan	 dependent	 or	 to	 implement	 confidential	 CPT	 codes,	 a	
national	education	campaign	using	community	health	organizations,	as	
proven	 successful	 at	 the	 state	 level,	 would	 garner	 greater	 and	more	
consistent	results.	
VI.		CONCLUSION	
Confidential	 health	 services	 are	 essential	 for	 adolescents	 and	
minors	 to	 seek	 and	 receive	 adequate	 health	 care.	 	 The	 Privacy	 Rule	
served	to	promulgate	confidential	health	services,	but	plan	dependents	
are	 hesitant	 to	 have	 their	 PHI	 revealed	 to	 policyholders.	 	 Without	
guaranteeing	 confidential	 health	 services,	 patients	 will	 continue	 to	












examples	 of	 successful	 implementation	 strategies	 that	 Congress	 can	
mold	to	create	a	Privacy	Rule	with	increased	confidentiality	protections.		
Changes	 such	 as	 communicating	 solely	with	 the	 plan	 dependent	 and	
creating	CPT	codes	to	anonymously	bill	for	health	services	will	create	
the	confidentiality	 that	plan	dependents	so	desperately	need.	 	With	a	
national	amendment	to	the	Privacy	Rule,	national	education	campaigns	
about	these	confidential	services	will	encourage	patients	to	utilize	them.	
	
